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Overview
• Amicus Highlights
• Federal Commission on School 

Safety
• Agency Rulemaking



Amicus Highlights



Employee Religious Speech 
– The Case That Wasn’t

• Cert. denied in  Kennedy v. Bremerton 
Sch. Dist., 869 F.3d 813, cert. denied
2019 WL 272131, U.S., Jan. 22, 2019 

• 9th Circuit upheld denial of injunction, 
finding a former coach had failed to 
show a likelihood of success on the 
merits of his First Amendment 
retaliation claim because his speech, 
i.e., praying on the fifty-yard line 
immediately after games, was pursuant 
to his official duties as a coach 
(applying Garcetti v. Ceballos, 547 U.S. 
410 (2006) and finding the former 
coach’s praying was not protected 
speech under the First Amendment).
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The Case That Wasn’t, 
cont’d
Alito +Thomas, Gorsuch, and Kavanaugh, 
issued a statement concurring:
• Denial doesn’t mean we agree with the 9th

Circuit’s decision or opinion.
• Important factual questions are unresolved –

the likely reason for the school district’s 
conduct – so it is difficult-to-impossible to 
decide the free speech question. 

• Petitioner’s free speech claim may ultimately 
implicate important constitutional issues.

• 9th Circuit interpreted Garcetti to allow 
employers to fire employees “if they engage 
in any expression that the school does not 
like while they are on duty.”

• 9th Circuit’s opinion could “be understood 
to mean that a coach’s duty to serve as a 
good role model requires the coach to 
refrain from any manifestation of religious 
faith—even when the coach is plainly not on 
duty.” 
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Amicus Briefs

U.S. Supreme Court
• Kisor v. Wilkie, No. 18-15 (Merits, Filed Jan. 31, 2019)
• Town of Millburn v. Palardy, No. 18-830 (Petition, Filed 

February 4, 2019)
• Fort Bend County, Texas v. Davis (Merits, Filed March 4, 

2019)
• Department of Commerce, et al., Petitioners v. New York, 

et al., (Merits, Filed March 2019)
U.S. Circuit Courts of Appeals
• Regents of University of California v. U.S. Department of 

Homeland Security, No. 15-068 (9th Cir. Filed March 20, 
2018)

• Vidal v. Nielsen, No. 18-488 (2nd Cir. Filed April 11, 2018)
• C.D. v. Natick Pub. Sch. Dist., No. 18-1794 (1st Cir. Filed 

Feb. 27, 2019)



Kisor v. Wilkie, 880 F.3d 
1378, (Fed.Cir. 2018)

Cert. granted
Issue: Whether the Court should 
overrule Auer v. Robbins, 519 U.S. 452 
(1997), and Bowles v. Seminole Rock
& Sand Co., 325 U.S. 410 (1945), which 
direct courts to defer to an agency’s 
reasonable interpretation of its own 
ambiguous regulation. 



Kisor v. Wilkie, 880 F.3d 
1378, (Fed.Cir. 2018)

SCt Merits Amicus Brief, Filed Jan. 31, 2019

I. Cooperative Federalism Depends on 
Mutual Participation by Federal, State, 
and Local Governments
A. Federal Law Informs State Laws and 

Imposes Affirmative Obligations on 
State and Local Governments.

B. State and Local Governments’
II. Participation in Agency Rulemaking 

Improves the Quality and Efficacy of 
Federal Law

III. Auer Should Be Overruled



Kisor v. Wilkie, 588 U.S. ____ 
(2019)
• On 6-26-19, Court Delivered opinion 

unanimously, holding that Auer and 
Seminole Rock are not overruled.

• But, Auer is “cabined” by several 
factors.

• Judgement is vacated and 
remanded.



Kisor v. Wilkie, 588 U.S. ____ 
(2019)

• Auer is not absolute and is 
“cabined”:

• When the reasons for agency’s 
interpretation do not hold up, 
and

• When there are countervailing 
reasons.



• Auer deference should not be 
afforded unless using “traditional 
tools” of construction, regulation 
is genuinely ambiguous.

• Determined by looking to 
regulations:

• Text
• Structure
• History and
• Purpose



• If rule remains genuinely ambiguous 
after this analysis, agency interpretation 
must still be reasonable determined by:

• Inquiry into character & context of 
interpretation.

• Question:  Does agency interpretation:
• State official agency position 

(authoritative)or ad hoc (not 
reflecting agency views?

• Involve substantive agency expertise?
• Constitute “fair and considered” 

agency judgement as opposed to 
“convenient litigation position.”



Court explained 
its decision to 
vacate and 
remand, but NOT 
overturn Auer.

• Jurisprudential: Stare Decisis 
weighs against overturning 75 to 
100 years of precedent without 
“special justification.”

• Practical: Adverse impact on 
“corpus of administrative law”; 
casting doubt on settled 
construction of rules.

• Judicial Restraint/Political: 
“Congress remain free to alter [or 
overturn or Auer].



So why 
remand?  Show 

your work!!!

…and follow 
Supreme’s 

outline.

• Federal Circuit did not correctly 
determine whether rule was 
ambiguous.

• Federal Circuit assumed Auer 
applied rather than weighing 
whether agency interpretation 
was entitled to deference.



So, what does 
this mean for 
future cases 
challenging 

administrative 
interpretation 

of agency 
rules?

• For now, agency still get large balance of 
power in making interpretations of their 
own rules due primarily to their expertise.

• But, agencies are on notice that their 
interpretation cannot be ad hoc or 
pretextual, and must be based 
reasonableness, expertise and context.

• Court leaves door open for future 
challenges that might further restrict Auer 
and Seminole Rock.

• Foreshadowing decision in the Census case?



Township of Millburn v. Palardy, 
906 F.3d 76 (3rd Cir. 2018), petition 
for cert. filed Dec 27, 2018

Petition for cert. filed.
The Third Circuit decided that the Supreme 
Court’s “public concern” test, which governs 
First Amendment retaliation claims by 
government employers, does not apply in 
cases where the employee alleges retaliation 
based on membership in a public sector 
union (right of association). It only applies, 
the Third Circuit decided, when the public 
employee alleges violation of free speech 
rights. 



Township of Millburn v. Palardy, 
906 F.3d 76 (3rd Cir. 2018), petition 
for cert. filed Dec 27, 2018

SCT Petition Stage Amicus Brief filed Feb. 4, 
2019
A.  The Third Circuit’s categorical 
characterization of “mere membership in a 
public union” as something that is “always a 
matter of public concern” could have 
negative practical consequences for Amici’s 
members.



Township of Millburn v. Palardy, 
906 F.3d 76 (3rd Cir. 2018), petition 
for cert. filed Dec 27, 2018

SCt Petition Stage Amicus Brief filed Feb. 4, 2019 (cont’d)

B.  A deep and persistent circuit split, regarding 
constitutional limitations on a very common 
function of government, warrants this Court’s 
involvement.

1.  National associations like Amici need to help 
educate public officials and their attorneys, on a 
nationwide basis, about the scope of 
constitutional limits on their authority to hire, 
promote, and fire employees.
2.  The elements of a freedom-of-association 
claim arising in a public workplace vary 
significantly, and by circuit. ...



Census Cases: 
Background

• Constitution requires the federal 
government to count “the whole number of 
persons in each state” every ten years. 

• The issue to be decided is whether the 
Department’s decision to add a citizenship 
question to the 2020 Census questionnaire 
violated the Administrative Procedure Act 
(“APA”) or constitutional principles. 

• The plaintiffs allege that Commerce 
Secretary Wilbur Ross’s stated reason for 
adding the question was pretextual. 
Secretary Ross asserted that the question 
was added in response to the Department 
of Justice’s request, in furtherance of its 
duty to enforce the Voting Rights Act. 



SCOTUS and the 
Census

• 2 cases in Dist. MD
Kravitz, et al. v. United States Dept. of 
Commerce, et al., No. 8:18-cv-10141- GJH
La Unión Del Pueblo Entero et al. v. Ross et al., 
No. 8:18-cv-01570-GJH

• 2 cases in S.D. NY
State of New York, et al. v. United States 
Department of Commerce, et al., No. 18-CV-
2921 (JMF)
New York Immigration Coalition, et al. v. 
United States Department of Commerce, et al., 
No. 18-CV-5025 (JMF)

• 2 cases in N.D. CA 
State of California, et al. v. Ross, et al., No. 18-
cv-01865-RS
City of San Jose, et al. v. Ross, et al., No. 18-cv-
2279-RS



Department of Commerce, et al., 
Petitioners v. New York, et al., 351 
F.Supp.3d 502 (S.D. NY 2019), petition 
for certiorari before judgment granted, 
No. 18-966 (February 15, 2019)

• Late 2018: trial held in NY Dist. Ct.
• SCOTUS agreed to hear the question of 

whether Secretary Ross should be subject 
to deposition in the district court.  
Argument scheduled for 2/19 and briefing 
schedule began.

• Jan. 15: District Court issued its decision 
finding the Secretary had violated the APA 
in adding the question, and that the 
evidence was compelling enough not to 
need the Secretary’s testimony.  The Court 
vacated the order requiring the 
Secretary’s deposition.



Department of Commerce, et al., 
Petitioners v. New York, et al., cont’d

• Jan. 17: Challengers filed a motion to 
dismiss the case before SCOTUS as 
improvidently granted  (DIG)

• Jan. 18: SCOTUS removed the case from 
its oral argument calendar and suspended 
the briefing schedule.

• Jan. 22:  SG filed a response to the DIG 
motion saying WAIT, we’re going to file a 
Petition for Cert. Before Judgment.



Department of Commerce, et al., 
Petitioners v. New York, et al., cont’d

• Jan 25: SG filed petition for a writ of 
certiorari before judgment.

• Feb 15: Petition Granted (2 issues):

1. APA violation
2. Discovery outside the administrative 

record

• March 15: Parties are directed to 
brief and argue 3rd issue: 
Enumeration Clause violation.

• April 23: Oral argument.



In the meantime…
State of California v. Ross, 18-1865 
(N.D. Cal. decided Mar. 6, 2019)

March 6: U.S. District Court for N.D. of 
California ruled that the decision to 
include the citizenship question in the 
2020 census was 
• “arbitrary and capricious, represented 

an abuse of discretion, and was 
otherwise not in accordance with law,” 
in violation of the APA AND 

• violated the Enumeration clause 
“because its inclusion will materially 
harm the accuracy of the census 
without advancing any legitimate 
governmental interest.”



So SCOTUS asked for briefing on 
the Enumeration Clause issue

March 15: SCOTUS directed the 
parties to brief and argue 
whether the Secretary of 
Commerce’s decision to add a 
citizenship question to the 
Decennial Census violated the 
Enumeration Clause of the U.S. 
Constitution, art. I, §2, cl. 3.  



Department of Commerce, et al., 
Petitioners v. New York, et al., cont’d

Merits Amicus Brief, Filed March 2019
I. The narrow exception to presumptive 

reviewability under the APA for actions 
committed to agency discretion as a matter of 
law applies only when there is “no law to apply.”  
This Court has long subjected to judicial review 
agency actions, like the one here, where a 
constitutional or statutory provision imposes a 
mandatory duty on an agency.

II. Congress has further limited the Secretary’s 
discretion by setting restrictions on the 
Secretary’s ability to seek information other than 
a population count.  

III. The wide-ranging consequences of an inaccurate 
census count, including on education funding and 
programs for children, demonstrate the 
importance of judicial review to ensure that the 
Secretary is faithfully following the constitutional 
and statutory limitations embodied in the grant 
of authority to him. 



Department of Commerce, et al., 
Petitioners v. New York, et al., cont’d

Merits Amicus Brief, Filed March 2019, -- Policy 
Points
• Agencies are presumed not to have unfettered 

authority, as they are instruments of the elected 
branches. 

• When agency action amounts to a large shift 
from prior actions they must follow formal 
procedure or be able to state a valid reason. 

• This is important to school districts, which are 
highly regulated and make policy decisions 
based on agency actions. 



Department of Commerce, et al., 
Petitioners v. New York, et al., cont’d

Merits Amicus Brief, Filed March 2019, -- Policy 
Points, cont’d
• Because of the census’s historic role as the 

principal source of accurate population data, 
myriad institutions have come to rely on the 
census in their allocation of vitally important 
public goods.  The importance of an accurate 
census count thus extends far beyond the 
electoral process. 

• Because decennial census population counts are 
so vital to adequate funding for schools and 
education policy, census undercounts pose a 
grave risk to our education system.



Department of Commerce, et al., 
Petitioners v. New York, et al., cont’d

Merits Amicus Brief, Filed March 2019, -- Policy 
Points, cont’d
• Public schools have a constitutional duty to 

educate all students regardless of citizenship 
status, Given the financial impact on public 
schools the addition of a citizenship question 
and resulting inaccurate count will cause, 
especially on those public schools in states with 
high populations of immigrant populations, 
communities in the most need of federal 
assistance for education will receive less. 



What’s coming up next term in the Supreme 
Court?

This Photo by Unknown Author is licensed under CC BY-SA

http://en.wikipedia.org/wiki/File:US_Supreme_Court.JPG
https://creativecommons.org/licenses/by-sa/3.0/


DACA Refresher

• Deferred Action for Childhood Arrivals (DACA) -
begun in 2012.

• Allowed certain young people who arrived with 
undocumented parents to apply for protected 
status: government would forbear removal action 
vs. undocumented individual for a designated 
period.

• Involved extensive application process & 
background check.

• Authorized hundreds of thousands of young 
people for deferral of removal proceedings and 
work authorization.

• On September 5, 2017, federal government issued 
memorandum rescinding DACA: After the 
expiration of grantees’ current terms, grantees 
will immediately face loss of employment, loss of 
certain benefits, and be subject to deportation.



NSBA filed briefs in 2 of many 
cases challenging DACA rescission 
• Vidal v. Nielsen, 291 F.Supp.3d 260, (E.D. N.Y. Mar. 29, 

2018), appeal filed July 5, 2018.
• Regents of the Univ. of California v. U.S. Dept. of 

Homeland Security, 908 F.3d 476 (9th Cir. 2018).
• The cases were brought separately in New York and 

California Federal District Court; one by the University 
system of California and the other by Fifteen states 
and the District of Columbia.

• Both resulted in nationwide injunctions. 
Vidal - ordering the administration to resume 
processing renewal requests under the DACA program 
until the full case is resolved.  Regents – Administration 
must restore the program.

Deferred Action for 
Childhood Arrivals
DHS, U.S. Citizenship 
and Immigration 
Services



NSBA joined with several state 
associations and national education 
groups in amicus briefs led by the NEA. 

• The briefs focus on ways DACA program motivated 
young people to stay in school, further their 
education and choose productive careers, including 
in public schools. 

• Unique feature of the briefs -- the testimony of 
students, teachers, administrators and school board 
members about their experiences concerning the 
educational benefits of DACA, and how they will be 
detrimentally affected by this abrupt change in 
policy.

Deferred Action for 
Childhood Arrivals
DHS, U.S. Citizenship 
and Immigration 
Services



Regents of the Univ. of California v. 
U.S. Dept. of Homeland Security, 
908 F.3d 476 (9th Cir. 2018)

• The California Federal Dist. Ct. granted a 
preliminary injunction requiring the administration 
to maintain the DACA program nationally.

• Trump administration asked U.S. Supreme Court to 
consider a direct appeal.

• Supremes declined. Administration appealed to 9th 
Circuit. 

• In April, NSBA again filed a joint amicus brief with 
national education groups asserting the same 
points.

Deferred Action for 
Childhood Arrivals
DHS, U.S. Citizenship 
and Immigration 
Services



Regents of the Univ. of California v. 
U.S. Dept. of Homeland Security, 
908 F.3d 476 (9th Cir. 2018)

• 9th Circuit ruling November 8, 2018:
• Because the Government asserted that its rescission of DACA 

was based solely on its finding that DACA was illegal from its 
inception, which was “misconceived,” its decision is 
reviewable under both the APA and plaintiff are likely to 
succeed on their claim that the decision was arbitrary and 
capricious.

• The District court’s decision to grant the nationwide 
preliminary injunction prohibiting the administration from 
ending DACA is affirmed.

• BUT:
• “The government is, as always, free to reexamine its policy 

choices, so long as doing so does not violate an injunction or 
any freestanding statutory or constitutional protection.”

Deferred Action for 
Childhood Arrivals
DHS, U.S. Citizenship 
and Immigration 
Services



DACA Cases and SCOTUS – Where We 
Are Now
• In November 2018 and again May 2019, the U.S. 

Department of Justice took the rare step of filing for 
certiorari before judgment with the Supreme Court, 
seeking review of the preliminary injunctions issued 
in NY and CA, and seeking review of the decision in 
NAACP v. Trump, et al. (D.D.C.), and CASA de 
Maryland v. Dept. of Homeland Security 924 F.3d 684 
(4th Cir. May 17, 2019).

• The U.S. Supreme Court has rejected the 
Administration’s requests to expedite a review of the 
all the pending DACA cases.

• But, before the end of this last term the Court grant 
review of all three cases.  Stay tuned!!!

Deferred Action for 
Childhood Arrivals
DHS, U.S. Citizenship 
and Immigration 
Services



With apologies to the Bard,

A rose (or a tax credit, or an 
education savings account, or a 
private school scholarship 
program) by any other name is 
still a voucher…



Espinoza v. Montana Dept. of Revenue, 
435 P.3d 603 (Mont. Dec. 12, 2018), 
pet. filed March 12, 2019

Montana Supreme Court invalidated the state’s 
tax credit scholarship program because, as 
written, is would allow state funds to go to 
religious institutions in violation of the state 
constitution. 
The Petitioners, represented by Institute for 
Justice, are parents of students in private 
parochial schools who cannot use the program.



Espinoza v. Montana Dept. of Revenue, 
435 P.3d 603 (Mont. Dec. 12, 2018), 
pet. filed March 12, 2019, cont’d

Petitioners assert (1) There Is a Deep Split on Whether 
the Government May Bar Religious Options from 
Otherwise Neutral and Generally Available Student-Aid 
Programs; and (2) The Question Presented Is a 
Recurring One of Great Importance for Parents and 
Their Children
Issue: Does it violate the Religion Clauses or Equal 
Protection Clause of the United States Constitution to 
invalidate a generally available and religiously neutral 
student-aid program simply because the program 
affords students the choice of attending religious 
schools? 



Implications…

• First real application of Trinity Lutheran, which found a Missouri 
constitutional prohibition against using public funds directly or 
indirectly for religious institutions/religious instruction.

• Is the Montana rule in Espinoza like a playground in Trinity Lutheran?
• Or, is it like religious instruction in Locke v. Davey?
• NSBA again speaking to the Chief:

• Stare Decisis
• Distinctions between Locke and Trinity
• Opening door to regulation of private, religious schools



Federal Commission on 
School Safety



Federal 
Commission on 
School Safety

• Established March 2018 by President in 
wake of Parkland tragedy.

• Charge: to quickly provide meaningful and 
actionable recommendations to keep 
students safe at school. These 
recommendations will include a range of 
issues:

social emotional support;

recommendation on effective school 
safety infrastructure;

discussion on minimum age for firearms 
purchases;

impact that videogames and the media 
have on violence; among others.



Federal 
Commission on 
School Safety

https://www.ed.gov/school-safety

https://www.ed.gov/school-safety


FCSS FINAL REPORT
December 2018

“There can be no 
‘one-size-fits-all’ 
approach for an issue 
this complex.”



FCSS FINAL REPORT–
FERPA and Privacy

• “…FERPA retains a pre-Internet approach to 
data that is out of touch with today’s 
modern and digitally connected classroom.”

• Confusion about what FERPA allows creates 
barriers to information sharing and 
collaboration, thus hampering the ability to 
prevent potential acts of violence.

• Selected Recommendations:
• ED should clarify that the “school 

official” exception may permit 
disclosures of disciplinary information 
to appropriate teachers and staff 
within the schools

• ED should work with Congress to 
modernize FERPA.

• Districts and schools should raise 
awareness of existing FERPA 
flexibilities.



ED’s PTAC 
issued FERPA 
Guidance 
February 12, 
2019

• Intro:  “…FERPA gives schools and districts 
flexibility to disclose PII, under certain limited 
circumstances, in order to maintain school 
safety.”

• Re-states that police/SROs can qualify as 
school officials but may only use PII/records 
for the purposes for which the disclosure was 
made:  “to promote school safety and physical 
security of the students.”

• Presumably not for law enforcement

• Recommends that members of threat 
assessment teams sign an acknowledgement 
of their responsibilities for safeguarding 
student info

• Recommends MOU when non-school 
employees (law enforcement) act as “school 
officials”



ED’s PTAC 
issued FERPA 
Guidance 
February 12, 
2019

• Clarifies that a school may disclose a 
student’s expulsion to an SRO who will 
need to monitor school grounds to make 
sure the student does not show up

• Clarifies that an SRO receiving disciplinary 
information from a student’s records may 
not redisclose that info unless the 
disclosure complies with FERPA.

• Health and safety exception, for example

• Clarifies that a “campus threat” is a Health 
or Safety Emergency.  Existing FAQs use “a 
campus shooting” as one of the listed 
examples of a “significant and articulable 
emergency”.  



ED’s PTAC 
issued FERPA 
Guidance 
February 12, 
2019

• Re-states that school may disclose to 
another school appropriate info re: 
disciplinary action taken against a 
student for conduct that posed a 
significant risk to the safety or well-being 
of that student or others, but notes this 
doesn’t include disciplinary action for 
conduct that did not pose such a risk.

• Provides more info on subpoenas and 
state juvenile justice systems –
consistent with the statute and regs.

• Reminds schools that they can disclose 
info about the student’s behavior that 
they personally observed.



FCSS FINAL REPORT–
Training School Personnel

• Schools may not have regular designated 
school security staff on site.

• Ten states allow school staff to possess or 
have access to firearms at school; no state 
mandates it. Several hundred school 
districts provide staff access to firearms; 
all require a mandatory minimum level of 
training.



FCSS FINAL REPORT–
Training School Personnel (cont’d)

• Selected Recommendations:
• States and local communities, in concert 

with law enforcement, should consider 
various approaches to school safety based 
on their own unique needs. Schools may 
consider arming some specially selected 
and trained school personnel (including 
SROs) as a deterrent….

• DHS should develop active shooter 
preparedness training guidelines for 
educators and administrators.

• All schools should conduct active shooter 
training and exercises for staff on a 
recurring basis AND active shooter 
training for students.



FCSS FINAL REPORT–
Cyberbullying

• “[D]eveloping a positive school climate is 
consistently associated with lower rates of 
bullying and cyberbullying behaviors.”

• Broward County League of Cities initial 
report indicated need for proactive social 
media monitoring protocols to identify 
threats and at-risk behaviors.

• Selected Recommendations:
• States, districts, and schools should 

use appropriate systems to monitor 
social media and mechanisms for 
reporting cyberbullying incidents.”



FCSS FINAL REPORT–
School Discipline Guidance
• “Surveys of teachers confirm that the [2014 

ED-DOJ Discipline] Guidance’s chilling effect on 
school discipline …has forced teachers to 
reduce discipline to non-exclusionary methods, 
even where such methods, … with significant 
consequences for student and teacher safety.”

• Selected Recommendations:
• DOJ and ED should rescind the Guidance 

and its associated sub-regulatory 
guidance documents.  

• ED should develop information for schools 
to identify resources and best practices to 
improve school climate and learning 
outcomes, and protect the rights of 
students with disabilities

• DOJ and ED should continue to vigorously 
enforce Title VI of the Civil Rights Act.



Congressional action upcoming?

• Hearings on school safety and 
student records.

• After recent shootings, call for 
action from Senate HELP 
committee re: schools from 
Senate Leadership

This Photo by Unknown Author is licensed under CC BY-SA

https://en.wikipedia.org/wiki/United_States_Capitol_dome
https://creativecommons.org/licenses/by-sa/3.0/


NSBA School Safety Page

https://www.nsba.org/services/school-
board-leadership-services/school-safety-
and-security

https://www.nsba.org/services/school-board-leadership-services/school-safety-and-security


NSBA Comments to Federal Commission on 
School Safety

• June 6, 2018 (Federal Role):  https://www.nsba.org/newsroom/press-
releases/nsba-speaks-federal-commission-school-safety

• July 11, 2018 (FERPA):  https://www.nsba.org/nsba-comments-family-
educational-rights-and-privacy-act-ferpa-and-school-safety

• July 28, 2018 (Discipline): https://www2.ed.gov/documents/press-
releases/20180726-negron-testimony.pdf

https://www.nsba.org/newsroom/press-releases/nsba-speaks-federal-commission-school-safety
https://www.nsba.org/nsba-comments-family-educational-rights-and-privacy-act-ferpa-and-school-safety
https://www2.ed.gov/documents/press-releases/20180726-negron-testimony.pdf


Resources

• Federal Commission on School Safety Final Report: 
https://www2.ed.gov/documents/school-safety/school-safety-report.pdf

• THE FINAL REPORT AND FINDINGS OF THE SAFE SCHOOL INITIATIVE: IMPLICATIONS FOR THE 
PREVENTION OF SCHOOL ATTACKS IN THE UNITED STATES (USSS, ED) (2004) 
https://www2.ed.gov/admins/lead/safety/preventingattacksreport.pdf

• THREAT ASSESSMENT IN SCHOOLS (USSS, ED) (2004) 
https://www2.ed.gov/admins/lead/safety/threatassessmentguide.pdf

• Enhancing School Safety Using a Threat Assessment Model: An Operational Guide for 
Preventing Targeted School Violence (DHS, USSS, National Threat Assessment Center) (2018) 
https://www.dhs.gov/publication/enhancing-school-safety-using-threat-assessment-model

https://www2.ed.gov/documents/school-safety/school-safety-report.pdf
https://www2.ed.gov/admins/lead/safety/preventingattacksreport.pdf
https://www2.ed.gov/admins/lead/safety/threatassessmentguide.pdf
https://www.dhs.gov/publication/enhancing-school-safety-using-threat-assessment-model


NSBA School Safety guide

• https://cdn-files.nsba.org/s3fs-
public/Fostering_Safer_Schools.pdf



Agency Rulemaking



NSBA Comments to Proposed Rulemaking

• August 27, 2018 – Proposed Rule -- Grants to Charter Management 
Organizations – U.S. Dept. of Education

• October 11, 2018 – Proposed Rule -- Contributions in Exchange for 
State or Local Tax Credits – Internal Revenue Service

• December 10, 2018 -- Proposed Rule -- Inadmissibility on Public 
Charge Grounds – Department of Homeland Security

• January 30, 2019 – Proposed Rule – Nondiscrimination on the Basis 
of Sex in Education Programs or Activities Receiving Federal 
Financial Assistance [Title IX Sexual Harassment]

• Testimony and statements before the Federal Commission on School 
Safety



Proposed Rule --
Inadmissibility on Public 
Charge Grounds

• Proposed rule would expand the definition of 
"public charge" as used in the Immigration and 
Nationality Act, 8 U.S.C. 1182(a)(4)(A). 

"Any alien who, in the opinion of the consular officer 
at the time of application for a visa, or in the opinion 
of the Attorney General at the time of application for 
admission or adjustment of status, is likely at any 
time to become a public charge is inadmissible." 

• “Public charge” would now include 
beneficiaries of most Medicaid-covered care, 
prescription medicines for the elderly under 
Medicare, the Supplemental Nutrition 
Assistance Program (also called SNAP or food 
stamps), and housing assistance. 



NSBA Comments on Public Charge 
Proposed Rule – Dec. 10, 2018
• In identifying the number of low-income 

students for purposes of Title I, most public 
schools rely on approval for free or reduced-
price meals as the primary indicator of low 
family income

• Many immigrant families—including those 
who have children who were born in the 
United States—will forgo enrolling for needed 
public benefits out of fear of losing the 
eligibility to adjust their immigration status.

• Will lead to increased hunger and 
homelessness in families schools serve, and 
undercounts of low-income students for 
purposes of federal funding.



Proposed Rule -- Nondiscrimination on 
the Basis of Sex in Education Programs 
or Activities Receiving Federal Financial 
Assistance
• First time sexual harassment would be defined, 

and procedures laid out, in ED regulations.
• Defines sexual harassment:
(1) An employee of the recipient conditioning the 
provision of an aid, benefit, or service of the 
recipient on an individual’s participation in 
unwelcome sexual conduct;
(2) Unwelcome conduct on the basis of sex that is so 
severe, pervasive, and objectively offensive that it 
effectively denies a person equal access to the 
recipient’s education program or activity; or
(3) Sexual assault, as defined in 34 CFR 668.46(a). 
• “Actual knowledge” assumed with “teacher” 

knowledge at the K-12 level



Proposed Rule -- Nondiscrimination on 
the Basis of Sex in Education Programs 
or Activities Receiving Federal Financial 
Assistance, cont’d
• Safe harbor from finding of deliberate 

indifference if higher ed institution offers 
supportive measures when no formal 
complaint filed; no safe harbor for K-12

• Extensive procedural requirements regarding 
the “complainant” and “respondent”:

• burdens of proof
• conflicts of interest
• hearing rights
• hearing procedures
• witness disclosure and notice rights
• “no violation” presumption
• cross examination
• representation during investigative interviews, 

emergency removals 
• rendition of findings of fact and conclusions of law.



NSBA Comments on Title IX Proposed 
Rule – January 30, 2019
• Extensive procedural requirements are a 

poor fit for, and will significantly burden, K-
12 schools.  “Complainant” and 
“respondent” are not terms K-12 educators 
use. Live hearing and cross-examination will 
be implemented inconsistently.

• The Department should define “on the basis 
of sex” to include gender identity.

• Although the proposed rule declares, 
“Imputation of knowledge based solely on 
respondeat superior or constructive notice is 
insufficient to constitute actual knowledge,” 
the provision allowing actual knowledge to 
be assumed with “teacher” knowledge at 
the K-12 level seems to do exactly that. The 
provision is at odds with the standard for 
award of money damages laid out by the 
Supreme Court in Davis. 



NSBA Comments on Title IX Proposed 
Rule – January 30, 2019, cont’d

• Inappropriate teacher-student 
relationships are not covered if no 
“unwelcome.”

• Safe harbor for supportive measures 
offered in absence of formal 
complaint not available to K-12.

• Appears to require disclosure of the 
complainant’s identity if a formal 
complaint is filed.  

• Right to inspect and review records 
and disclosure of final 
decision/sanctions overlap and 
expand rights under FERPA.



Another Legal 
Guide From 

NSBA



Thank you!

Francisco M. Negrón, Jr.
Chief Legal Officer and
Interim Chief Advocacy Officer, 
National School Boards Association
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