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Initial contract teachers can be nonrenewed for
any reason not otherwise prohibited by law
(discrimination) without the requirement for a
hearing as long as notice is provided on or
before April 15. W.S. 21-7-105.

There is no reason to include initial contract
teachers in any RIF policy.



W.S. 21-7-106. A continuing contract teacher shall
be notified of a recommendation of termination and
given written notice together with written reasons
for termination on or before April 15. Upon receipt
of notice the teacher may request a hearing on the
recommendation before an independent hearing
officer.

The reasons for terminating a continuing contract
teacher are limited to those set forth in W.S. 21-7-
110 and do not include reasons such as a shortfall in
funding, reduced student enrollment, program
change.



W.S. 21-7-111.
(a)Nothing in this article shall prohibit:

(iv) the termination of the contract of a
teacher at the end of the current school year
because of decrease in the size of faculty due
to decreased enrollment, combining of school
districts or an event beyond the control of the
board if notice of termination is given pursuant
to W.S. 21-7-105 and 21-7-106(a) except the
request for a hearing does not apply.



The statutory provisions in this article include the
requirement to give a continuing contract teacher
notice of the reasons for termination and also
include 21-7-110 which sets forth the reasons that
can be used for terminating a continuing contract
teacher. There is nothing in those statutes that
prohibits a school board from terminating the
contract of a teacher at the end of the current
school year due to decreased enrollment or other
events beyond the control of the board, which in
most cases would include a significant reduction in
funding, which is beyond the control of the board.



State statute makes it clear that boards can
terminate continuing contract teachers thereby
reducing the number of staff when due to reduced
enrollment or other events beyond the control of
the board and the request for a hearing does not
apply.



State law gives to continuing contract teachers a
property interest in their employment when by
statute that employment cannot be terminated
except for certain limited reasons which have to be
proven at a hearing if requested by the teacher.

It is clear that continuing contract teachers have a
property interest in their employment by virtue of
state law.



Property interests are not created by the
Constitution, but instead are created and defined
by “existing rules or understandings that stem from
an independent source such as state law”. Board of
Regents of State Colleges v. Roth, 408 U.S. 564.



Arguably, in the State of Wyoming the independent
source, being Wyoming statutes, which bestows
upon continuing contract teachers a property
interest, also defines and limits the nature of that
property interest by the statute that grants the
property interest. In Wyoming, there is a very real
and valid argument that the property interest
which requires a hearing in the event of
termination for cause does not require a hearing
when termination is due to a need to reduce staff
because of reduced student enrollment or other
events beyond the control of the board.



“Because the plaintiff was a tenured teacher at the
time of her termination, the Court will look to the
provisions of the State teacher tenure law to
determine the nature of her property interest.” Forest
v. Trousdale County Bd. of Education, 954 F.Supp.2d
720 (N.D. Tenn. 2013).

The United States Supreme Court said that the
property interest was defined by state law.

However, if a continuing contract teacher is not given a
hearing, there is a high degree of likelihood that WDE
may file litigation asserting a denial of due process.



Clemetson v. Bd. of Trustees, Fremont Co. School Dist. No. 24,
a United States District Court case from the District of
Wyoming in 2006 which appears to be an unpublished
decision. A reduction of 1-1/2 positions of the District’s
elementary school in Shoshoni was based upon a
recommendation made by the District Superintendent due to
declining enrollment. His contract was not renewed,
although the contract of an initial contract teacher was. Mr.
Clemetson requested a hearing and no hearing was given.

After Mr. Clemetson was notified of nonrenewal, two
teachers in the district tendered their resignation. The initial
contract teacher was reassigned to fill one vacancy and
another teacher was hired to fill the other. Both were
younger than Mr. Clemetson. Mr. Clemetson did not apply
for the vacant positions.



Judge Brimmer ruled that Mr. Clemetson had a
property interest in his continued employment
which he could not be deprived of without
affording him a hearing. Cleveland Bd. of Education
v. Loudermill, 470 U.S. 532, 538-54. Judge Brimmer
said that some kind of hearing is required at some
time before a person is finally deprived of his
property interest.



Judge Brimmer ruled that even public employees with a
property interest in their jobs can be terminated without full
blown due process hearings if they are properly terminated
during a RIF that is not implemented through an
individualized decision about whom to fire, but the purpose
of a due process hearing is precisely to find out whether the
termination under the auspices of a RIF was permissible or
not. Judge Brimmer also determined that the Supreme Court
in Cleveland Bd. of Education v. Loudermill held that an
employee was entitled to a limited pre-termination hearing
and a post-termination hearing with formal due process
protections.



At a minimum, the pre-hearing requires the employee be
given of the reasons for termination and an opportunity to
respond and then once they are finally selected, an
opportunity for a full due process hearing.



Judge Brimmer (who in more than one case exhibited a clear
bias towards teachers) stated: “The Court is not entirely
persuaded because the Wyoming Legislature attempted to
eliminate the right to a hearing when the termination is
pursuant to a RIF . . . The Court nonetheless finds that Mr.
Clemetson was denied his right to a hearing under state due
process requirements. The Court makes this finding because
due process requires some kind of a hearing and the Court
doubts the State Legislature’s authority to deprive Mr.
Clemetson of this right. The phrase ‘except the request for a
hearing does not apply’ was obviously a legislative
amendment at the last minute which does not meet the due
process test of Laudermill. The Court therefore will grant Mr.
Clemetson’s motion on the denial of due process under state
law.”



The United States District Court for N.D. Tennessee, in
Forest v. Trousdale County Bd. of Education, held that
Tennessee law a teacher could be dismissed for one of two
reasons.

The first was for cause and required the teacher be given
notice and an opportunity to contest the charges.

The second circumstance was where the dismissal was
authorized when a teacher’s position had been abolished
due to a legitimate reduction in force. That statute
required the teacher be given notice of the dismissal that
explained why the dismissal was necessary but there was
no obligation to give a hearing.



The Court held that Tennessee law protects the
plaintiff’s interest as a teacher from dismissal for cause
by first requiring notice and an opportunity for a
hearing. However, the plaintiff’s property interest
ceases to exist once her position is eliminated
pursuant to a legitimate reduction in force.



Which court is correct?  



If you give a full blown due process hearing, you
eliminate the issue and the litigation.

Because state law does not appear to require a
hearing, a hearing is not required to be held before an
independent hearing officer appointed from the Office
of Administrative Hearings and the Board of Trustees is
in a far better position to determine when there is a
financial need necessitating a reduction in force or
when there is a reduction in student enrollment
necessitating a reduction in force than an independent
hearing officer not elected to run the school district.



Conducting a hearing also generally eliminates the risk
of litigation due to the fact that in order to exhaust
administrative remedies the teacher would have to
appeal the decision rather than file separate litigation.

If separate litigation is filed, the findings in the
administrative proceeding are likely subject to
collateral estoppel, meaning that they would be
binding on a subsequent court.



Another option:  

File an action for declaratory judgment asking the 
District Court to declare that you are not required to 
give a hearing.  This allows you to control the litigation, 
to have it in state district court in your county and have 
it decided much quicker and on legal grounds with 
little need for factual determinations and discovery. If a 
court were to saying a hearing is required, then you 
give the hearing before the Board of Trustees, and if 
not, then there is valid legal precedent for denying the 
hearing.  



OPEN MEETINGS UPDATE

Recent case: Cheatham v. City of Casper, Wyoming
and Casper City Council, District Court, Seventh
Judicial District, Natrona County.

Order Granting Summary Judgment issued October
13, 2017.



OPEN MEETINGS UPDATE

In April 2015, a Casper citizen, Debra Cheatham, 
appeared at a Casper City Council meeting, and 
complained that the city manager acted unlawfully 
in resolving a dispute involving the City of Casper 
and two landowners damaged by a discharge of 
water and silt from a city pond.  



OPEN MEETINGS UPDATE

Cheatham’s complaint focused on the city 
manager’s directions to city workers to remove the 
silt from one landowner’s pond, and to reimburse 
the other land owner for the cost to pump out his 
water well. 



OPEN MEETINGS UPDATE

On April 14, the Casper City Council met in
executive session for 22 minutes to discuss a
personnel matter.

A few days after the executive session, the mayor
issued a letter to Cheatham stating that they had
researched the issues, and addressed the matter
internally.



OPEN MEETINGS UPDATE

The Mayor’s letter stated that any action taken by
the council regarding personnel cannot be
disclosed.

In May, Cheatham appeared at another council
meeting, and alleged that whatever action the
council took at its April 14 executive session
violated the Open Meetings Act.



OPEN MEETINGS UPDATE

Cheatham asked the council to publicly act on her
complaint and disclose any action it had taken.

One council member responded: “So you’re saying
the decision that the council made in executive
session about a personnel matter…needed to be
made in a public meeting?”



OPEN MEETINGS UPDATE

The city attorney advised the council that “whether
a vote was taken or not taken in executive session is
not a matter for public discussion.”

In discovery, the City of Casper admitted that during
the executive session, the city council “gave
direction and /or guidance to” the City Manager
regarding Cheatham’s complaint.



OPEN MEETINGS UPDATE

No minutes of the executives session were given to
the Court, and there was no documentation or
testimony about what the council members
specifically discussed or what action, if any, they
took during the executive session.



OPEN MEETINGS UPDATE

The city argued that Cheatham failed to show that
the city took any action on her complaint, and that
the discussion of a personnel matter in executive
session is not an “action” under the law.



OPEN MEETINGS UPDATE

Cheatham agreed that the Council could discuss her
complaint in executive session, but argued the
council took action in executive session, which it
cannot do.

The court found that the council did take action on
Cheatham’s complaint, and violated the Open
Meetings Act.



OPEN MEETINGS UPDATE
W.S. 16-4-402(a)(i) defines “action” “ to include
a collective decision, a collective commitment to
make a decision, or an actual vote.”

The court based its decision on the council
members’ comments about a “decision” and
based on the admission that the council had
given direction / guidance to the city manager.



OPEN MEETINGS UPDATE

The court ordered that whatever “action taken by
the City Council in its executive session on
[Cheatham’s] complaint is null and void, and that
the [City of Casper] shall publicly disclose any
portion of the record of the executive session that
reflects what action the council took…”



OPEN MEETINGS UPDATE

What action did the City Council take?

We do not know – no “record” of that executive
session has been produced.



OPEN MEETINGS UPDATE

If the council decided NOT to take action, is that an
“action” that they need to act on publicly?

“If you choose not to decide, you still have made a
choice.” - Neil Peart, Rush



OPEN MEETINGS UPDATE

What could the council do?

-Vote to take action without specifying the action?

“I move to approve the direction discussed with the
city manager in executive session.” OR:



OPEN MEETINGS UPDATE

“I move to take no action on the complaint against
the city manager…”

(Note – districts which have adopted or which
follow Robert’s Rules of Order generally try to avoid
“negative” motions, although Robert’s Rules does
not strictly prohibit negative motions).





CYBER LIABILITY

Intrusion and Theft



With our world of technology come numerous new
issues to deal with. These include: cyber intrusions,
such as viruses that can actually shut down your
entire computer system and sometimes are
accompanied with ransom demands in order to get
the virus or bug removed so that your system will
operate again.



Cyber intrusion can also result in access to highly
confidential, personally identifiable information
such as names, addresses, driver’s license
identification numbers, social security numbers,
and medical information.



Liability could arise from cyber crimes if it were
determined that the District had negligently
protected the personal information.

Immunities.

Credit protection.
Credit recovery.
Notifications and other costs in addition to civil
damages.



Identity theft is occurring at a rapid rate through
email scams which are becoming more and more
creative:
• Credit card scams seeking verification of credit
card information
• post service or UPS scams
•IRS scams
• “you have a refund owed – just send us your
personal identification information”
• “our bank is doing a routine audit and comparing
your information with our system – please confirm
your account number, password, etc.”



Loss of personally identifiable information can 
occur even without technology.  



A nurse removes student files containing 
confidential medical information.  



A person from the bank that you do business with
calls you on the phone with questions regarding a
transaction on which there has been a mixup and
seeking verification of account numbers. It’s a
phone call so it must be legit.



Payroll clerk receives an email from the
Superintendent indicating the email came from his
phone. He needs copies of your W-2s for the last
fiscal year. The message indicates it is from the
iCloud through the phone. Payroll clerk indicates
“we will do some checking and gather the
information” and receives back a response that the
Superintendent needs them right away.



The Business Manager also receives the email. It
looks like it is from the Superintendent. He is gone
so he would be using his phone and the emails
might run through the iCloud.



Obviously, the W-2s have Social Security numbers
and addresses. Of course, the payroll clerk carries
out the directive.



Oops!  Some third party now has all the employees’ 
names, Social Security numbers, and addresses.  



1. Notice to all employees. Some very angry and
even threatening phone calls result.

2. Civil liability for damage if the individuals’
personally identifiable information is used to
damage their credit, access their funds.

3. The school immediately arranged for some
identity theft protection and paid for it. That
could cost somewhere between $5 and upwards
of $20 to $30 per month per employee.

4. Required time notifying employees of what they
can or could do to protect themselves. There
was some significant time involved.



An employee of the Provo, Utah school district
mistakenly clicked on a phishing link in an email last
year. The private data of about 500 employees was
put at risk.

District officials personally went to every school and
District department to meet with employees face-
to-face and explain what occurred. The District also
paid the bill for a year of credit monitoring for
employees.



Afterwards the District altered its practice on
sharing sensitive information to improve data
security and employees were re-trained to better
recognize suspicious links and other scams.



Comment: data security policy



On Veterans’ Day 2014, a consultant to the Seattle
public schools accidentally emailed 8,000 student
records, including names, dates of birth, test scores,
state ID number, address, phone number, and
discipline information to the wrong person.

To make matters worse, that person contacted the
local news channel and allowed a reporter to view
the files. As it turns out, just having your name on
the list was sensitive because they are all special
education students.



The expenses for dealing with this came in many
forms:

•Legal advice to make sure the response was
consistent with state and federal regulations
•Public relations advice to handle media inquiries
and issue formal updates
•Forensic computer consultants to recreate the data
and determine who the breach affected



•Cost to print and mail notifications to victims
•Identify theft monitoring and credit monitoring for
the victims.



Nearly 23,000 students and faculty at the largest
school district in San Antonio may have had their
personal information compromised in a data
breach.

Individuals had gained access to the email accounts
of several employees. The District hired a computer
forensic team that found personally identifiable
information, such as names, birth dates and Social
Security numbers in the compromised emails.



This required combing hundreds of thousands of
emails. The District is offering free identity
monitoring for a year.



On Monday morning, an administrator goes to her
car to find out it was broken into and her laptop
stolen. The laptop contained student data. The
laptop was password-protected but the data was
not encrypted. The District had an incident
response plan. What do they do next?



• The incident was reported to the response team
leader, who began working to determine what all
information was stolen.
•District consulted legal counsel to find out if law
enforcement should be involved in the
investigation.
•The superintendent and entire board were notified
so they could prepare to respond to inquiries from
the press, parents, students and staff.



• A determination was made as to what type of
breach notification should be provided and whether
to offer credit monitoring or identity theft
protection to students.
•Consideration was given to using a call center to
address student/parent questions.
•A decision was made as to who would respond and
what would be said to press inquiries.
•Policies were reviewed regarding encryption of
student data and use of portable devices.



A U.S.-based information technology company
contracted with an oversees software vendor. The
contracted vendor left universal “administrator”
defaults installed on the company’s server and a
“hacker for hire” was paid $20,000 to exploit such
vulnerability. The hacker advised if the requested
payment was not made, he would toast the records
of millions of registered users on a blog available for
all to see. The extortion expenses and extortion
monies are expected to exceed $2 million.



To pay – or not to pay?

Backups should be stored off-site.

Contact your insurer if you have one. They usually
have a technology team that can provide guidance
on whether or not to pay the ransom – usually, no.



Estimated costs per record for breach of data
security: $204 – most likely less for school distri



A juvenile released a computer worm directing
infected computers to launch a denial of service
attacks against a regional computer consulting and
application outsourcing firm. The infection caused
an 18-hour shut-down of the entity’s computer
system. The computer consulting and application
outsourcing firm incurred expensive costs and
expenses to repair and restore their system, as well
as business interruption expenses which totaled
approximately $875,000.



Cyber insurance covers not only intrusions into your
computer and server system, loss of information
through that system, cost to repair viruses, bugs
and potentially to pay ransom, but also covers other
identification theft, such as by phone, email scan,
or even theft of hard copies.



If you are in a pool such as the Risk Retention
Program, you have considerable protection through
immunity from civil damages. You may, however,
still have costs of notification, credit protection,
computer time to de-bug and clean up computers,
and lingering impacts with employees blaming
every problem on the school, without any real
evidence that the stolen information contributed to
their problem.







SERVICE ANIMALS

Fry v. Napoleon Community Schools, 137 S. Ct. 743
(2017). U.S. Supreme Court case decided February
22, 2017.





Service Animals

Ehlena Fry was born with spastic quadriplegic
cerebral palsy. She has a specially trained service
dog (Wonder).

Wonder helps Ehlena with her mobility, and assists
her with physical tasks such as using the toilet and
retrieving dropped items.



Service Animals

The Frys eventually enrolled Ehlena in different
district which allowed Wonder to accompany
Ehlena at school.

The Frys filed a lawsuit against the school district,
alleging discrimination in violation of the ADA and
Section 504 of the Rehabilitation Act.



Service Animals

The District Court dismissed the Frys’ claims
because she did not exhaust their administrative
remedies under the IDEA. The 6th Circuit Court of
Appeals affirmed.

The U.S. Supreme Court reversed the 6th Circuit,
and remanded back to the 6th Circuit to reconsider
whether Ehlena should have pursued her claims
under the IDEA process.



Service Animals

Note: At one point, the original school apparently
objected to Wonder on the basis that some
students or staff members may have allergies to
dogs, or may be afraid of dogs.

The U.S. Department of Justice, Civil Rights Division,
has issued guidance that states: “Allergies and fear
of dogs are not valid reasons for denying access or
refusing service to people using service animals.”



Service Animals

“When a person who is allergic to dog dander and a
person who uses a service animal must spend time
in the same room or facility, for example, in a
school classroom or at a homeless shelter, they
both should be accommodated by assigning them,
if possible, to different locations within the room or
different rooms in the facility.”



Service Animals

The guidance does not suggest what to do if there
is no other classroom.



Service Animals

“A public entity shall modify its policies, practices,
or procedures to permit the use of a service animal
by an individual with a disability.” 28 CFR 35.136(a).

“School districts must make reasonable
modifications in policies, practices or procedures to
permit the use of a miniature horse by an individual
with a disability.” 28 CFR35.136(i).



Service Animals

The Americans with Disabilities Act regulations
define a service animal as “any dog that is
individually trained to do work or perform tasks for
the benefit of an individual with a disability…”
28 CFR 35.104

This includes a physical, sensory, psychiatric, 
intellectual or other mental disability.



Service Animals

“Emotional support, therapy, comfort and
companion” animals are not service animals as
defined by the ADA.

Other species of animals are not services animals.
28 CFR 35.104.



Service Animals

The work or tasks performed by the animal must be
directly related to the individual’s disability.

For example: an animal can assist a blind student
with navigation; or alert a deaf individual to the
presence of people or sounds; or assist an
individual during a seizure.



Service Animals

Emotional support, well-being, comfort or
companionship are not work or tasks under the
ADA.





Service Animals

School officials may asks an individual who wishes
to use a service animal only two questions:

1. Whether the animal is required because of a
disability; and
2. What task or work the animal has been trained
to do.



Service Animals

Questions school officials may not ask:

Questions regarding the nature or extent of the
disability; and

A request that the individual provide a certificate
establishing the dog’s qualifications.



Service Animals

There are circumstances when a service animal can
be excluded, including if the animal is not
housebroken or is out of control and the handler
does not take action to control it.

28 CFR 35.136(b).
In addition, the animal can be excluded if it poses a
direct threat to the health or safety of others.



Service Animals

The school district is not responsible for the
supervision and care of a service animal.

28 CFR 35.136(e).  



Service Animals

Wyoming Statute: W.S. 35-13-201:
“Any blind, visually impaired, deaf, hearing impaired
person or other person with a disability, subject to
the conditions and limitations established by law
and applicable alike to all persons: has the same
right as an able-bodied person to the full and free
use of the streets, highways, sidewalks, walkways,
public buildings, public facilities and other public
places.”



Service Animals

W.S. 35-13-203 (criminal penalty):

Any person denying or interfering with admittance
to or enjoyment of the public facilities enumerated
in W.S. 35-13-201 or otherwise interfering with the
rights of the blind, deaf, hearing impaired person or
other person with a disability is guilty of a
misdemeanor and may be fined not more than
seven hundred fifty dollars ($750).



Service Animals

Cases:
Hillsboro (OR) Sch. Dist. 1J (OCR 2012): The school
requested that a parent volunteer provide proof of
insurance, vaccinations, and training certifications
for her service animal. OCR found that this
information was legally unnecessary, and violated
Section 504 and the ADA.



Service Animals

Sak v. City of Aurelia, Iowa (N.D. Iowa 2011): The
city could not ban a person’s animal based on the
fact that it was a pit bull. Department of Justice
guidance rejects breed-specific prohibitions on
service animals.



Service Animals

Bonnette v. Shinseki, (D.D.C. 2012): The court
rejected the plaintiff’s claim that the agency failed
to accommodate her disability. The agency allowed
her to bring her service animal to work. The agency
arranged fro more frequent vacuuming, and paid
$800 for a special air filter for dog dander to
accommodate co-workers with allergies.





DO’S AND DON’TS –

TEACHER TERMINATIONS



ACADEMIC FREEDOM

A First Amendment Right



In a very recent incident in Wyoming, a teacher
provided a quiz to students in which one of the
options for a multiple choice answer regarding why
Napoleon has a gun fired, is: “He was shooting at
Trump”.

Was this an attempt to express a political viewpoint
that Trump should be shot?

Was this a poor attempt at humor?



Was this an attempt to be disrespectful of our
President?

Was it acceptable to provide to students who are a
captive audience as a possible answer to a quiz?



Teachers are entitled to First Amendment freedom
and the constitutional protections afforded are not
affected by presence or absence of tenure under
State law.



The right to academic freedom must be balanced 
against competing interests of society.  



Parducci v. Rutland, 316 F.Supp. 352.
Since public school officials failed to show either
that the assignment of a particular short story
(Welcome to the Monkey House) for reading by
juniors in high school English class was
inappropriate for reading by such students or
created a significant disruption to the education
process of schools, dismissal of teacher because of
such assignment constituted an unwarranted
invasion of her First Amendment right to academic
freedom.



The story was a comic satire selected by the teacher
to give her students a better understanding of one
particular genre of western literature – the short
story. The story’s author was Kurt Vonnegut, Jr.,
who also published The Cat’s Cradle and
Slaughterhouse-Five.



Apparently several disgruntled parents had called
the school to complain. Three of the students had
asked to be excused from the assignment and the
principal and associate superintendent construed
the story as condoning, if not encouraging, “the
killing off of elderly people and free sex”. The
teacher thought it was a literary subject she wanted
to teach from. She was told the incident would be
reported to the superintendent, after which she
became emotionally upset and resigned, then sued
the school district.



Although academic freedom is not one of the
enumerated rights of the First Amendment, the
Supreme Court has on numerous occasions
emphasized that the right to teach, to inquire, to
evaluate, and to study is fundamental to a
democratic society. The Court stated that academic
freedom is therefore a special concern of the First
Amendment which does not tolerate laws that cast
a pall of orthodoxy over the classroom. The
classroom is peculiarly a marketplace of ideas.



Traditional First Amendment standards apply to
academic freedom the same as they do to any
other First Amendment issue.



In order to restrict the First Amendment right of a
student, a school must demonstrate that forbidden
conduct would materially and substantially interfere
with the requirements of appropriate discipline in
the operation of the school.



However, the Court then cautioned the student that
“any conduct in class or out of it which for any
reason, whether it stems from time, place, or type
of behavior, materially disrupts the class work or
involves substantial disorder or invasion of the
rights of others, is of course, not immunized by the
constitutional guarantee of freedom of speech.”



The Court in Parduci then concluded that the story,
while containing several vulgar terms and
referencing an involuntary act of sexual intercourse,
the Court having read the story very carefully could
find nothing that would render it obscene under
current law. The slang words contained two short
rhymes which were less ribald than those found in
many of Shakespeare’s plays. The Court also then
concluded that part of its finding of
appropriateness for the story for high school
students was confirmed by the reaction of the
students themselves.



Three of 90 students objected and the principal
acknowledged to the Board that there was no
indication that any of the plaintiff’s other 87
students were planning to disrupt the normal
routine of the school. The Court then concluded
that the conduct for which the plaintiff was
dismissed was not such that would materially and
substantially interfere with the reasonable
requirements of discipline in the school.



The Court also commented that it was concerned
that there were not merely vague standards, but no
standards, which forced the teacher to speculate as
to what conduct was permissible and what was
proscribed, causing the teacher to be overly
cautious and reserved in the classroom. The Court
stated that such a reluctance on the part of the
teacher to investigate and expand with new and
different ideas is contrary to the entire concept of
academic freedom.



Borden v. School Dist. of Township of East
Brunswick, 523 F.3d 153 (2008).

Plaintiff was the head football coach at the high
school. During his tenure at the school he engaged
in two pre-game player activities that occurred: 1)
at the team dinner; and 2) while taking a knee in
the locker room. After Borden was coach, he said
the prayer prior to the first pre-game dinner of
2003, 2004 and 2005, and for subsequent weeks
asked those attending to stand and chose a senior
player to say a prayer.



Coach also led his team in a prayer immediately
before the game. The tradition of saying a prayer
immediately before the game had occurred for 23
seasons beginning when Borden became the coach
in 1983. The school published some guidelines
which prohibited those types of activities, with the
exception of certain student-initiated prayer
activities.



The coach argued he had the right to academic
freedom and to exercise professional judgment in
teaching his players respect for others or, as he calls
it, character education.

In analyzing this issue, the Court made the
following findings:



A teacher’s in-class conduct is not protected
speech. Bradley v. Pittsburgh Bd. of Education, 910
F.2d 1172.

In order to determine if the teacher’s conduct is
considered in-class conduct, the Court will
determine whether the teacher is engaging in one
of four essential freedoms that constitute academic
freedom.



The four essential freedoms include:

• The right of an educational institution to choose
who may teach;
•What may be taught;
•How it shall be taught; and
•Who may be admitted to study.

Edwards v. Cal. Univ. of Pa., 156 F.3d 488, 492; and
Regents of Univ. of Cal. v. Bakke, 438 U.S. 265.



Based on this analysis, the Court determined that a
teacher’s in-class conduct includes choosing one’s
own teaching methods, utilizing one’s own
classroom management technique, and assigning
grades to a student.

Borden v. School Dist. of Township v. East Brunswick.  



Because grading is pedagogic, the assignment of
the grade is subsumed under the university’s
freedom to determine how a course is to be taught.

A public university professor does not have a First
Amendment right to expression by the school’s
grade assignment procedures.

Brown v. Armenti, 247 F.3d 69 



The bottom line is that there is a very distinct
difference between a teacher’s in-class behavior,
which would include in-class statements and
conduct, including deciding teaching methods and
classroom management techniques which are in-
class conduct and not protected speech versus a
teacher’s statements outside the classroom.



Jergeson v. Bd. of Trustees of School Dist. No. 7,
Sheridan County, 476 P.2d 481 (Wyo. 1970).

“Academic freedom must be viewed as an interest
of all society but this does not mean that improper
conduct can be condoned under the guise of such
freedom.”



Tracy v. School Dist. No. 22, Sheridan County, 70
Wyo. 1, 243 P.2d 932 (1952) (from Jergeson case).

“A teacher agrees by necessary implication that
while he continues in his employment, his moral
conduct shall be in all respects exemplary and
beyond just reproach; that entrusted as the teacher
is with education of the young, it becomes of
primary importance that the principles of right
living be by him installed into them by his example
and by his conduct.”



Similarly, there can be no doubt that this speech
amounted to in-class conduct of a type which is not
protected by the First Amendment.



Academic freedom is real, it is a protected right, but
it is not an unbridled right that gives a teacher
discretion to ignore the right of the school district
to choose curriculum, set standards for classroom
management, to require teaching methods deemed
appropriate, nor is it a right given to make and
teach personal political viewpoints to a captive
audience of children who are by law mandated to
be present.



Academic freedom in the public schools is not as
expansive as academic freedom at the college level.
Students in public schools are mandated by law to
attend. In addition, students in the colleges are
mostly all of adult age and maturity.



The United States Supreme Court Justice Black in
one of his concurring opinions declared: “I am also
not ready to hold that a person hired to teach
school children takes with him into the classroom a
constitutional right to teach sociological, economic,
political or religious subjects that the school
managers do not want discussed. This Court has
said that the rights of free speech ‘while
fundamental in our democratic society’, still do not
mean that everyone with opinions or beliefs to
express may address a group at any public place
and at any time’.”



Dismissal of high school teachers for failure to
discipline their classes, being too informal,
discussing current events at the expense of finishing
the curriculum, and playing records in class was
permissible where the dismissal was not based
upon teacher’s political opinion.

Although a teacher’s out-of-class conduct, including
her advocacy of particular teaching methods, is
protected, her in-class conduct is not.

Bradley v. Pittsburgh Bd. of Education.



Terminating a teacher whose biology classes
contain too much discussion of sex was permissible.

Bradley v. Pittsburgh Bd. of Education.



“The right to academic freedom, however, like all
other constitutional rights, is not absolute and must
be balanced against the compelling interests of
society. This Court is keenly aware of the state’s
vital interest in protecting the impressionable minds
of its young people from any form of extreme
propogandism in the classroom.”



When a teacher uses the classroom to make a
comment, whether intended to be humorous or
intended to make a political point which implies
threatening the President of the United States, and
which thereafter causes a substantial disruption,
numerous calls from parents and persons around
the nation seeking dismissal of the teacher, contacts
and communications from tv networks around the
nation, investigations by federal agencies charged
with protecting the President, there can be no
doubt that there was a substantial disruption to the
educational setting.





WSBA POLICY SERVICE



Student First Amendment rights

National Anthem Protests in Public Schools:

Students in schools across the country have been
kneeling or sitting in protest during the national
anthem at high school football games.

Can schools discipline students for silent protests?



Student First Amendment rights

Some school officials have threatened disciplinary
action against students, including suspending them
from games or playing time, or suspending them or
expelling them from school.

A superintendent in Louisiana issued a letter
stating that athletes were required to stand, and
that failure to do so would result in a loss of playing
time or removal from the team.



Student First Amendment rights

Unless the student protest causes a material or
substantial disruption of the school operations,
disciplining students for silently protesting during
the national anthem or the pledge of allegiance
likely violates their First Amendment rights.

West Virginia State Board of Education v. Barnette,
U.S. Supreme Court, 1943.



Student First Amendment rights

Two students in the Houston area are suing their
respective school districts because they did not
stand during the pledge of allegiance. One lawsuit
claims the student was harassed by her teachers,
while another student says she was expelled.



Student First Amendment rights

Remember, students do not “shed their
constitutional rights to freedom of speech or
expression at the schoolhouse gate.” Tinker v. Des
Moines Independent Community School District.







TRANSGENDER STUDENTS

-Since our legal update last year, school districts, the
federal government, and courts continue to wrestle
with the issues related to transgendered students.

-The biggest change in this subject is the change in
administration. New administration = new direction in
the interpretation of the law.



TRANSGENDERED STUDENTS

In March, the Office for Civil Rights (Department of
Education) formally withdrew the “Dear Colleague”
letter that it issued in May 2016.

-The May 2016 Dear Colleague Letter had directed
school districts to defer to a student’s preferred
gender identity, including for restroom and locker
room choice.



Transgender Students

CASES

There are at least 20 different cases pending
involving issues of transgender students, gender
identity and students. Some of these have been
stayed (put on hold) pending a decision in the G.G.
v. Gloucester County School Board case.



Transgender Students

Gloucester County School Board v. G.G., 822 F.3d
709 (4th Cir. 2016).

Last year, this case was pending before the U.S. 
Supreme Court.



Transgender Students

The school district had appealed the 4th Circuit’s
decision to the U.S. Supreme Court.

The U.S. Supreme Court had accepted the case to
determine whether OCR’s interpretation of Title IX
and its regulations was entitled to deference.



Transgender Students

• In February, OCR and the Department of Justice
informed the Supreme Court that the
government withdrew its guidance letter, and
therefore withdrew its interpretation of Title IX.

• The U.S. Supreme Court remanded the case back
to the 4th Circuit to rule on the merits of whether
the School District’s policy violates Title IX.



Transgender Students

• Oral arguments in the 4th Circuit were scheduled 
for August 4, and were cancelled.  The 4th Circuit 
ordered the parties to argue whether or not the 
case is now moot because the student, G.G., has 
graduated from high school.



Transgender Students

Multiple courts have ruled in favor of transgender
students, finding that a school which denies a
transgendered student access to their preferred
restroom / locker room violates Title IX. The 7th

Circuit Court of Appeals has ruled in favor of a
transgendered student, and the school district has
appealed that case to the U.S. Supreme Court.
(Whitaker v. Kenosha Unified Sch. Dist., 7th Circ. May
30, 2017).



Transgender Students

• Some school districts have been sued by students
and parents for allowing transgendered students
to use the locker room and restroom of their
choice.

• Most of these cases are still pending at various
stages of litigation or appeal.



Transgender Students

The Department of Education and Department of
Justice issued new guidance on June 6 this year.

That guidance states that “OCR may not rely on the
policy set forth in the May 2016 [letter]…”
However, OCR noted that withdrawal of that letter
“does not leave students without protections from
discrimination, bullying and harassment.”



Transgender Students

According to the letter, OCR may assert jurisdiction
over complaints related to:
-Failure to promptly and equitably resolve a
transgender student’s complaint of sex
discrimination;
-failure to assess whether sexual harassment or
gender-based harassment create a hostile
environment.



Transgender Students

-Failure to take steps reasonably calculated to
address sexual or gender-based harassment;
-retaliation against a transgender student after the
student raises concerns about possible sex
discrimination;
-different treatment based on sex-stereotyping.



Transgender Students

The new guidance does not specifically direct how
cases involving access to restrooms and locker
rooms should be handled.



Transgender Students

Schools should defer to the student’s preferred
gender identity on issues such as their name,
pronoun, records, sports teams.

With respect to restroom and locker room use,
have a dialogue with the student and parents, and
try to find a solution that will work best for
everybody.



Transgender Students

If the school district and the family cannot agree on
a solution, what then?

Consult with your district legal counsel.

Possible action: Can the school file a lawsuit
(declaratory judgment action) in federal court,
asking the court to interpret Title IX?





Firearms in schools

In 2017, the Wyoming Legislature approved House
Bill 194 (enacted as W.S. 21-3-132): School Safety &
Security.

The new law allows school districts to adopt a
policy which authorizes employees to carry
firearms.



Firearms in schools

The law gives local school boards discretion 
whether to adopt a policy at all.



Firearms in schools

Highlights of the new law:
-If a school district wishes to authorize employees
to carry firearms, the school district must adopt a
policy which complies with W.S. 21-3-132.

-Employees who wish to carry a firearm at school
must have a valid conceal carry permit issued by
the state of Wyoming pursuant to W.S. 6-8-104.



Firearms in schools

-The law defines “employee” as “any person
employed under contract with the board of
trustees…”
BUT: the definition includes coaches, secretaries,
administrative assistants, janitors, bus drivers and
others who typically do NOT have contracts.

The definition also includes VOLUNTEERS.



Firearms in schools

School districts must decide:
-Should you limit carrying of firearms to employees
who have contracts (administrators, teachers, etc.),
or
-Include employees who generally do NOT have
contracts (classified staff), but write language into
the policy that says they are considered to have a
contract for purposes of the policy only?



Firearms in schools

The law requires the policy to specify minimum
training requirements:

-- initial training must include at least 16 hours of
live-fire handgun training, and 8 hours of scenario-
based training; and

-- annual qualification and recurrent training of at
least 12 hours.



Firearms in schools

Optional exception to minimum training
requirements:

“Isolated rural schools”. The law says the board
may waive the training requirements for “isolated
rural schools”.



Firearms in schools

The identity of applicants, and documentation
regarding their application, are confidential. Those
documents are not subject to the Public Records.
Act.



Questions?

Copenhaver, Kath, Kitchen &
Kolpitcke, LLC

(307) 754-2276
lawfirm@ckattorneys.net

tracy@ckattorneys.net
scott@ckattorneys.net

WSBA – Legal Services

mailto:lawfirm@ckattorneys.net
mailto:tracy@ckattorneys.net
mailto:scott@ckattorneys.net
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